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THE CHICAGO MUNICIPAL CODE FROM 
THE STANDPOINT OF A CODE STATE 
LAWYER. 


We heard the remark that the members 
of the legal profession, in some of our large 
cities, have learned to respect ambulance 
chasers. They have also been led astray 
by writings and teachings that have over- 
emphasized. the importance of the “late 
case.” In Chicago they have had “stat- 
utes,” “revised statutes,” and “amendments 
and jeofails” as wild and vicious as those 
in Missouri; they have had too much leg- 
islation from little, narrow-minded legisla- 
tors. Lawyers of wide vision and sound 
training haye not drafted the enactments 
of Illinois. Only where there is the lack 
of thought, and sound education, would the 


procedure for the Municipal Court of Chi- 


cago be acceptable. That act brought 
some benefits in a way of abolishing the too 
long endured nuisance of the old justice of 
the peace organization. It was a long 
needed act that brought relief from such a 
reeking nuisance. After conceding it a 
benefit, it seems well to say that the Chica- 
go lawyers and judges who have held it 
sacred, will have to learn how their little 
rudimentary code will be made to accord 
with fundamental law by the appellate 
courts. This code of Chicago, for Chi- 
cago, by Chicago, fully recognized the value 
of a summons, also a written appearance, 
praecipe, instructions to bailiffs, and the 
manner of developing the statement of a 
case in a bill of particulars. From forms 
before us a summons has six hundred 
words, the written appearance is peremp- 
tory, the praecipe for a summons and in- 
struction to the bailiff are found between 
the caption and the statement of the case, 
which is called a bill of particulars. For- 
meily, the bill of particulars was an acces- 
sory or an incident of detail; but in the Illi- 
nois act is given a new function, for it is 





made the original pleading. Under this act 
one looking up the title to property found- 
ed on a judgment, will also have to consid- 
er within essential documents, the prae- 
cipe, also instructions to bailiffs. But this 
act was not drawn from a viewpoint that 
constructive notice, estoppel of record, and 
collateral attack, are important parts of the 
law which have to be considered through- 
out procedure. This act is drawn from a 
secondary viewpoint which is, that the 
statement of the claim (bill of particulars) 
is sufficient “if only it apprise the defen- 
dant of what he must meet at the trial.” Of 
course, this calls for the usual comparison 
of this clause, which is, that “the proceed- 
ings must be liberally construed in further- 
ance of justice between the parties.” These 
are the usual clauses of the acts drawn by 
intellects who have not studied the princi- 
ples of the Roman, the English and _ the 
federal, that a thing not judicially presented 
cannot be judicially decided. It is vain to 
prove what is not alleged. _Every pre- 
sumption is against a pleader. Of course 
the lawyers of Chicago know that the Mu- 
nicipal Court act must be construed to ac- 
cord with the above principles, which are 
from antiquity, and will stand for eternity. 

In 1874 a statute, entitled: “Amendments 
and Jeofails” was enacted in Illinois, that 
adds as little to the law as a like act that 
was long before enacted in ‘Missouri. 

If the average Chicago lawyer would 
rest from the search for the “late case” 
long enough to learn what the three max- 
ims above set out mean, he would be 
greaty advanced. Understanding these 
maxims, he will see that codes, practice 
acts, statutes, and late cases cannot change 
them and leave anything stable and certain. 
The act in question would give the Chicago 
lawyer more trouble than his general issue, 
which has befogged him in the past. He 
has not learned that pleadings are to limit 
issues, and to narrow proofs. Those max- 
ims of procedure are bulwarks of protec- 
tion. They will reveal the fact that the 
study of procedure is a study of govern- 
ment. It is coming to be said that much of 
the legal business in some of our larger cit- 
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ies is done with more “facility than abil- 
ity.” ? 

While the decisions of Illinois show that 
its courts are very unsettled as to the ap- 
plication of fundamental law, nevertheless, 
we are inclined to think that they will give 
such construction to the Chicago code as 
to require the same rules of procedure there 
as are established for other courts, for it 
is already being discovered by the judges of 
the courts of appeal, that when cases are 
brought before them for review from the 
numerous courts, the records in many cases 
are very unsatisfactory. In a conversation 
which the writer had with one of Chicago’s 
municipal judges, he seemed to be of the 
opinion that nothing more was required in 
the code states than a bill of particulars up- 
on which to base an action. It is certain 
that he did not understand the ordinances 
of Bacon, and that the code practice is noth- 
ing more or less than the procedure of equi- 
ty. That is to say, that facts must be stated 
in a petition which are sufficient to give a 
right to a remedy either in law or equity. 





NOTES OF IMPORTANT DECISIONS 





ARREST IN CIVIL ACTIONS—FRAUD IN 
INDUCING DEBTOR TO COME INTO 
STATE.—It is held in Paine v. Kelley (Mass.), 
83 N. E. Rep. 8, that a non-resident voluntarily 
coming into the state becomes subject to the 
laws for the collection of debts, and not only 
a valid service can be made on him, but any 
personal property in his possession subject to 
attachment, may be seized, or he can be ar- 
rested and held to bail. Plaintiff in this case 
was indebted to the defendant. He was a resi- 
dent of Rhode Island and defendant persuaded 
him under various false pretenses to come into 
the state of Massachusetts where he was ar- 
rested under mesne process, based upon the 
affidavit of the defendant. In the course of 
the opinion it is said: 

“But distinct from any claim to redress aris 
ing from false imprisonment, the plaintiff put 
his right to recover upon the further ground 
that even if it could have been found that he 
had arrived before the magistrate acted, his 
presence was involuntary. If as alleged, he was 
induced by the false pretenses of the defen- 
dant to come here with the purpose upon ar- 





rival of placing him under arrest, then he was 
not present of his own volition, but had at: 
tended under duress, because of the’ fraud 
practiced upon him. The defendant, if found 
to have successfully pursued this policy, cannot 
be permitted under the formal guise of regular- 
ity of the proceedings to escape liability for 
this wrong, as such result would confer upon 
him a benefit directly derived from an abuse of 
legal process, which the courts will not sane: 
tion. Sweet v. Kimball, 166 Mass. 332, 44 N. E. 
Rep. 243, 55 Am. St. Rep. 406; Wood v. Wood, 
78 Ky. 624; Hill v. Goodrich, 32 Conn. 588; 
Wanzer v. Bright, 52 Ill. 35; Stein v. Valken 
huysen, E., B. & E. 65.” Many states have 
statutory provisions such as the provision in 
Massachusetts providing that where the debtor 
“intends to leave the commonwealth so that 
execution, if obtained, cannot be served upon 
him.” In such states it is very generally held 
in line with this decision that a non resident 
voluntarily coming into the state is subject to 
the laws thereof. But if the debtor is lured into 
the state by the creditor, in order that he may 
be sued and placed under arrest, he is, ac 
cording to the weight of authority, entitled to 
his discharge. Hill v. Goodrich, 32 Conn. 588; 
Wanzer v. Bright, 52 Ill. 35. It is said in Wil- 
liams v. Reed, 29 N. J. L. (5 Dutch), 385: “I 
shall consider that the fact is abundantly prov- 
ed that the plaintiff under a mere show or 
false pretense decoyed and inveigled the de 
fendant when he would not otherwise have 
come from the state of New York into our jur- 
isdiction, for the sole purpose of having this 
process served upon him, the arrangement for 
doing which had been previously made, and the 
question is, whether the court should sustain 
this proceeding; whether this is a proper or 
improper use of the court’s process. I cannot 
suppose the courts were established for any 
such purpose. To aid in fraud, deceit, or wrong 
in any form, is no part of their business. To 
prevent and suppress all such things is their 
highest duty. To permit a party to take advan- 
tage of his own wrong is what the law abhors. 
I can see but little difference between the case 
as presented, and the case of seizing a person 
on the New York side and carrying him over 
by force, to be served on this side. Surely we 
would resist this in behalf of our own citizens, 
if taken from us and subjected to the expense 
and inconvenience, if not the peril, of a strange 
and foreign jurisdiction, whether done by force 
or by gross fraud and deception; and common 
justice, as well as common courtesy to our 
neighbors, requires that we should co to them 
as we would have them do to us in such cases, 
and that we should not permit the power of 
our courts to be successfully invoked to aid in 
the practice of trickery, dishonesty or treachery 
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of any kind.” In addition to the right to have 
the service vacated, and to be discharged from 
custody, the victim is entitled to maintain his 
action for damages, as in the principal case. 








MAXIMS CONCERNING USELESS AS 
WELL AS IMPOSSIBLE THINGS. 





Kindred Maxims to the Maxim Against 
Requiring Impossibilities—The kindred 
maxim to that precluding the requirement 
of impossibilities, in the form Bona sed im- 
possibilia non cogit lex (or, literally trans- 
lating the Latin, the law compels good but 
not impossible things), is invoked in sup- 
port of the statement that neither law nor 
equity requires a meaningless form.* 

Another kindred maxim, sometimes given 
a similar scope, is that the law compels no 
one to do vain or useless things (or, in 
Latin phraseoogy, Lex neminem cogit ad 
vana sen inutilia), ? 

This has been called a maxim “of the 
common law and of common sense.’”* 


(1) This is done in Case v. Beauregard 
(1879), 101 U. S. 686, book 25, Lawyer’s Co-op. 
Ed. bottom p. 1004, 20 Myer’s Fed. Dec. bottom 
p. 519; Ryan v. Spieth (1896), 20 Mont, 45, 44 
Pac. Rep. 403; Merchants Bank v. Greenhood 
(1895), 16 Mont. 395, 41 Pac. Rep. 250, quoting 
like the preceding case, and the following case 
the first of these cases; Mehler v. Cornwell 
(1894), 3 Dist. Colu. App. 92. 


(2) Dryden v. Kellogg (1876), 2 Mo. App. 
87; Foster v. Durant (1848), 2 Cush. (Mass.) 544; 
Miller v. Western Nat. Bank (1896), 172 Pa. St. 
197. 33 Atl. Rep. 684; Summerfield v. Phoenix 
Assurance Co. (1894), 65 Fed. Rep. 292, where 
the maxim is put in the fuller form, lex neminem 
cogit ad vana sou inutilia per agenda (or liter- 
ally, “The law compels no one to perform vain 
or useless things,” though the translation given 
is. “The law compels no one to do useless 
things);” Willes, J., in Bell v. Midland Ry. Co. 
(1861), 10 Com. B. N. S. (Eng.) 287, 100 Eng. 
Com. Law 287, using the same form ofthe 
maxim; Marson v. Short (1835), 2 Bing. New 
Cas. (Eng.) 118; People v. Supervisors (1851), 
12 Barb. (N. Y.) 217, reducing the maxim to the 
form Lex non cogit ad inutilia, or “The law does 
not compel useless things;’’ Commr’s of Pub- 
lic Schools v. Alleghany County Commr’s (1863), 
20 Md. 449, using the same Latin form of the 
maxim with the word “ad” (“to”) omitted; 
Schayer v. Commonwealth Loan Co. (1895), 163 
Mass. 322, 39 N. E. Rep. 1110. 


(3) By Gantt, P. J. in Luthy v. Woods, 1 Mo. 
App. 167. A like remark is made by Kent, C. J., 
in denying that the law will “attempt to do an 





In statutory formulation, a maxim of like 
scope reads: “The law neither does nor 
requires idle acts.””* 

The maxim now under consideration is 
applied so as to give force to the funda- 
mental proposition of jurisprudence that the 
law never commands the performance of an 
idle ceremony, or compels compliance with 
an empty form.® 

Scope of the Maxim that the Law does not 
require Vain or Useless Things.—The scope 
of the maxim that the law does not require 
vain or useless things is particularly mani- 
fested where a tender is necessary. 

1. In Regard to Tender—If{ what is 
said or done by the opposite party shows 
that the tender would not be accepted, the 
formal making of the tender may be dis- 
pensed with.* 

A like conclusion is often reached without 


act which would be vain or to enforce an act 
which would be frivolous.” He supports the 
statement by a citation of the maxim in ques- 
tion, preceded by the maxim “Lex nil frustra 
facit” (which may be rendered, The law does 
nothing futile). This was said in Trustees of 
Huntington v. Nicoll (1808), 3 Johns (N. Y.) 
566. See quotations of these remarks in State 
Savings Ass’n v. Kellogg (1873), 52 Mo. 533, 
also like statements in Clark v. Crane (1881), 
57 Cal. 629. 


(4) Cal. Civ. Code §3532; Dak. Civ. Code, 
§4719, in Comp. Laws, bottom p. 812; Mont. Civ. 
Code, §4623, in 2 Ann’d Codes, bottom p. 1469. 2 
Grantham’s Ann’d So. Dak. Codes, p. 1479, §5922. 


(5) State v. St Louis, Kansas City & North- 
western Ry Co. (1876), 3 Mo. App. 180, where 
the maxim is shorn of its last two words; Lestly 
v. Woods (1876), 1 Mo. App. 167. 


(6) This familiar phrase of the law is es- 
pecially illustrated where an agent of the mort- 
gagor of personal property went to the place of 
business of the mortgagee for the purpose of 
paying off the debt. The agent had with him 
sufficient money for the purpose, and was ready 
and willing to pay the same. He made known 
his purpose and his readiness and willingnesg 
to pay. But he was prevented from making 
an actual and formal tender of the proper sum 
by the refusal of the mortgagee to accept it, 
and his assertion that a larger sum was due, 
and his withdrawal from further talk and from 
the immediate presence of the agent for the 
purpose of preventing the making of the ten- 
der. The acts of the mortgagor’s agent were 
held equivalent to a tender;-and deemed to put 
his principal in the same position as if the re- 
quired amount had been actually tendered or 
payment had been made: Schayer v. Common- 
wealth Loan Co. (1895), 163 Mass. 322, 39 N. E. 
Rep. 1110. 
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special reference to this or any similar 
maxim.’ 

But to this maxim have been assigned, by 
way of illustration,* the rulings, not put on 
any such ground, that tender of the amount 
of freight’ need not be made to a carrier 
where the carrier refuses to deliver them 
unless a further sum is first paid,® or where 
he gives notice that the freight on an 
alleged excess of goods would not be re- 

eived.?° 

The same may be said of various rulings 
in cases where concurrent acts are to be 
done by parties, and the one who is willing 
and ready to perform, and has given notice 
to that effect, has been held excused from 
any formal acts of tender indicative of such 
willingness and readiness where the other 
has refused to perform or has put perform- 
ance out of his power." 

3ut it has been held that in such cases the 
maxim that the law does not compel one to 
do vain or useless things does not apply 
where both remain inactive in the eye of 
the law."* 

Furthermore, the view taken in this class 
of cases is sometimes put upon the ground 
that the word “tender,” as applicable to 
mutual and concurrent promises, does not 
mean the same kind of offer as when it is 
used in regard to an ordinary debt due in 
money.** 


(7) As in Hazard v. Loring (1852), 10 Cush. 
(Mass.) 267; Parker v. Perkins (1851), 8 Cush. 
(Mass.) $18. 


(8) In the case of Schayer v Commonwealth 
Loan Co., just cited. 

(9) Adams v. Clark (1852), 9 Cush. (Mass.) 
215. 


(10) Peebles v. Boston & Albany R. R. Co. 
1873), 112 Mass. 498. 


(11) Wheatland v. Silsbee (1893), 159 Mass. 
177, 34 N. E. Rep. 192; Linton v. Allen (1891), 
154 Mass. 432, 28 N. E. Rep. 780; Cook v. Dag- 
gett (1861), 2 Allen (Mass.), 439. 


(12) Upon this basis, there was a refusal to 
relieve one party from the duty of making an 
offer to perform, even though an actual tender 
be not necessary, merely because the other party 
omitted to prepare himself from performance, 
if he did not disable himself from perform- 
ance: Brown v. Davis (1885), 138 Mass. 458. 


(18) Smith v. Lewis (1857), 26 Conn. 110; 
Cook v. Daggett (1861), 2 Allen (Mass.), 439. 





2. In Regard to Demand.—lIt is also 
upon the strength of this maxim that a 
party need not make a demand where it 
appears that this would not be of any 
avail.** 

The view that a demand is excused when 
it is shown that it could not have been com- 
plied with,”® has been put upon the ground 
that the law does not require the perform- 
ance of a useless act, and applied to excuse 
a demand where the opposite party had 
given notice in writing that it would do 
the thing demanded.** 

So upon the basis that the law does not 
require a useless act to be performed, it has 
been laid down that when it is plain from 
the answer that if a demand had been made 
it would have been refused, it does not lie in 
the mouth of the defendant to object that 
no demand was made.** 

3. In Regard to Proofs of Fire Insur- 
ance Losses——This maxim is also recog- 
nized as rendering unreasonable, formal and 
technical proofs of loss under a fire insur- 
ance policy, when the loss is total and the 
policy itself liquidates the amount as being 
at least that called for. Yet it is considered 
by one of the federal courts that if that do- 
cument requires formal proofs from all per- 
sons sustaining losses of any character 
under it, the insured must comply with the 
stipulations of the contract, however tech- 
nical and perfunctory they may be.*® 

This view does not necessarily, however, 


(14) Thus a person claiming that currency 
and checks transmitted to him by a bank have 
been retained by it, need not show that he has 
made a formal demand on the bank for the 
property before beginning suit where the neces- 
sity for such demand was obviated by unequiv- 
ocal acts and declarations of the bank in posi- 
tively denying his right to make any claim upon 
it in respect to the property in controversy: 
Miller v. Western Nat. Bank (1896), 172 Pa. 
St. 197, 33 Atl. Rep. 684. 


(15) Incidentally enunciated in Schroeder v. 
Hudson River R. R. Co. (1855), 5 Duer. (N. Y.) 
55, and supported in cases like Wood v McDon- 
ald (1885), 66 Cal. 546, 6 Pac. Rep. 452. 


(16) In Remy v. Olds (1891), 88 Cal. 537, 26 
Pac. Rep. 355, further considered on other points 
on a second appeal in 34 Pac. Rep. 216. 

(17) Parrott v. Byers (1871), 40 Cal. 614. 


(18) Summerfield v. Phoevix Assurance Co. 
(1894), 64 Fed. Rep. “292. 
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involve a contradiction or qualification 
of the maxim. ‘The apparent loss in a case 
like that in question is undoubtedly settled 
by the policy itself, since property is never 
knowingly insured for its supposed full 
value, and a total loss would accordingly 
exceed the face of the policy. But proofs 
of loss may nevertheless be required to de- 
termine as the policy itself in this instance 
indicates, whether there has not been a 
fraudulent attempt to impose upon the com- 
pany in regard to the value of the property 
insured.”® 

Statements Coupling Mention of Useless 
and Impossible Things——The scope of any 
maxim which denies, as within the compul- 
sory design of the law, a requirement of 
vain or useless things, seems radically dif- 
ferent from the purview o* any maxim pre- 
cluding such a requirement of impossible 
things. A meaningless form may be use- 
less, and therefore the law will not exact 
it; but there may be no want of possibility 
of observing it. A thing may be ever so 
useful, on the other hand, yet it may be 
impossible to effect and therefore beyond 
the requirement of the law. Sometimes, 
however, we find the courts using expres- 
sions which combine those divergent kinds 
of maxims. Thus it has been considered in 
Missouri that the maxim that “the law does 
not require a vain or impossible thing” is 
veculiarly applicable to proceedings against 
the stockholders of a corporation.?° 

An examination of the cases collected 
in support of this statement ** discloses, 
however, that these are concerned rather 
with useless than with impossible things. 
They either merely illustrate the general 
attitude of the law adverse to the going 
through a barren and meaningless cere- 
mony or purely formal proceeding,”? or 


(19) -It would hardly be practicable here to 
pursue this subject further, as the relation of 
maxims concerning impossibility and inutility 
to the insurance contract would in itself form 
the basis for quite a series of articles. 

(20) Guerney v. Moore (1895), 131 Mo. 650, 32 
S. W. Rep. 1132, noted in Carp v. Chipley (1898), 
73 Mo. App. 22. “ 

(21) More particularly in Guerney v. Moore, 
just cited. 

(22) As in Shfckle v. Watts (1887), 94 Mo. 
410, 7 S. W. Rep. 274; Walker v. Deaves (1883), 
79 Mo. 664, Ue 





they show the uselssness of proceedings 
against a corporation to establish its insol- 
vency or dissolution where that sufficiently 
appears.”* 

But instances are not lacking where stress 
appears to be meant to be laid on the im- 
possibility rather than the uselessness of the 
thing which the law is declared not to re- 
quire. Thus in Massachusetts, in a case 
where this combination of maxims is set 
forth in its Latin form, Lex non cogit ad 
vana seu impossibilia, there was a denial of 
the forfeiture of an estate, which had been 
sold in execution, because the purchaser of 
the debtor’s right to redeem had been unable 
to make a tender of the money due to the 
tenant, who was the execution purchaser. 
It had been found by the jury that the 
tenant designedly absented himself from 
home, for the fraudulent purpose of avoid- 
ing the demandant’s tender. But the Su- 
preme Judicial Court thought that if this 
had been otherwise, and the tenant had been 
absent from home from necessity or other 
causes, stifl no forfeiture of the estate would 
have been incurred if the demandant by the 
use of due diligence, was unable to find 
the tenant or any person authorized to act 
in his behalf. The point was made that 
the failure of the demandant to accomplish 
his legal duty, which he had shown readi- 
ness and due effort to perform, was through 
no fault on his part, but because it had 
been put out of his power by the act of the 
tenant.** 


(23) As in State Savings Ass’n v. Kellogg 
(1873). 52 Mo. 588; Flash v. Conn (1883), 109 
U. S. 371, 27 Lawy. Co-op. Ed., bottom p. 966, 3 
Sup. Ct. Rep. 263; Morgan v. Lewis (1888), 46 
Ohio St. 1, 17 N. E. Rep. 558. 


(24) Southworth v. Smith (1851), 7 Cush. 
(Mass.) 391. In short, the view of the court 
seemed really to be that this was but another 
instance of that class of cases where impossi- 
bilitv of performance is due to prevention of 
performance by the opposite party. In this 
aspect the position taken was properly predicat- 
ed upon cases in the same jurisdiction which 
held that evasion or other prevention of tender 
is equivalent to tender: Tasker v. Bartlett 
(1850), 5 Cush. 859; Gilmore v. Holt (1826), 4 
Pick. 258; Borden v. Borden (1809), 5 Mass. 67. 
Yet we find cases like these, where deeds would 
have been tendered but for the evasion of the 
other party, sometimes treated in the same jur- 
isdiction as exemplifying the maxim that the 
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The distinction seems palpable enough 
between cases where the words or conduct 
of the opposite party sufficiently indicate 
that he would not accept the tender, so that 
the making of it is useless, and cases where 
he absents himself or cannot be found, so 
that the making of the tender is impossible. 
The source of confusion is probably found 
in the fact that in the latter instance it 
might be claimed, that his disappearance or 
non-appearance was intentional and design- 
ed to show that he would not accept the 
tender, and so constituted conduct making 
a tender useless as well as impossible. 

Without direct reference to any particular 
maxim, we sometimes find the courts coup- 
ling fruitless and impossible things in re- 
gard to the right to dispense with doing 
them. This was seen in a New York case 
wherein the court of appeals discussed the 
familiar rule that the recovery of a judg- 
ment, and the return of an execution there- 
on unsatisfied, are essential prerequisites to 
the maintenance of an action in the nature 
of a creditor’s bill. It was held that this 
rule does not extend so far as to deny 
to a creditor the interposition of the equity 
powers of the court where the situation is 
such as to render it impossible for him to 
take the preliminary steps.”° 

It was explained by Judge Bradley, who 
delivered the prevailing opinion, that in 
some of the states the issue and return of 
execution preliminary to the action in equity 
is not required when it clearly appears that 
it would be utterly “fruitless.” The same 
doctrine was stated to have been declared in 
the United States Supreme Court.”* 
It was furthermore, pointed out that the 


law does not compel one to do vain and useless 
things, as_in Schayer v. Commonwealth Loan 
Co. (1895), 163 Mass. 322. 


(25) National Tradesmen’s Bank v. Wetmore 
(1891), 124 N. Y. 242, book 25, New York Court 
of Appeals. Reports, bottom p. 722. 


(26) The case relied on in support of this 
statement was Case v. Beauregard (1879), 101 
U. S. 686, 25 Lawyers’ Co-operative Ed., bottom 
p. 1004, 20 Myer’s Fed. Dec., bottom p. 519, 
which has been before cited herein in discuss- 
ing the kindred maxim that the law compels 
good but not impossible things. 








rule, as locally adopted in its most rigid 
form, is founded upon the doctrine that a 
court of equity will not take cognizance of 
a controversy which can be determined at 
law, and not until the remedy there is ex- 
hausted. But it was pointed out that “this 
rule is not so unrelenting as to deny to a 
party the interposition of the equity powers 
of the court when the situation is such as to 
render impossible the aid of a court of 
law to there take the preliminary steps and 
produce what ordinarily may be treated as 
the condition precedent to the application 
for equitable relief.””?7 


NATHAN .NEWMARK, 
San Francisco, Cal. 


(27) Opinion at pp. 248-49 of the original 
report, p. 724 of the reprinted case. It can 
hardly be said, however, that the cases on this 
subject are in harmony. Yet there is a suffi- 
ciency of authority in favor of such a qualifi- 
cation. See note to Massey v. Gaston, 12 Minn. 
145, 90 Am. Dec. 290. We also find the following 
statements in leading American: cases: ‘“Be- 
fore equity can be invoked in such a case it 
must be shown that remedies at law have been 
exhausted or would be unavailing:” Horrlich 
v. Kaufmann (1893), 99 Cal. 271, 37 Am. St. 
Rep. 50. “But we have frequently held that 
neither law nor equity requires the doing of 
entirely useless things,” etc. (as to insolvent 
judgment debtor): O’Brien v. Stambach (1897), 
101 Iowa 40, 63 Am. St. Rep. 368. 








APPEAL — REVIEW OF DISCRETIONARY 
ORDER—CONDITION OF OPENING DE 
FAULT. 


BENNETT v. BENNETT. 





United States Supreme Court, February 24, 
1908. 





The discretion of the court, under Oklahoma 
Code Civ. Proc., sec. 3984, to permit a defaulting 
defendant to answer “upon such terms as may 
be just,” is not abused by making it a condition 
of granting such permission in a suit for di- 
vorce that defendant comply with an order 
theretofore made, directing him to pay tempo- 
rary alimony and attorney’s fees, which was 
reasonable in itself, and reasonable in relation 
to the means and obligations of defendant to 
plaintiff. 

Statement by Mr. Justice McKenna: 

The question in this case is whether, in a 
suit for divorce, the defendant being in default 
for not answering within the time allowed by 
statute, a court may make it a condition of 
permission to answer that he comply with the 
order of the court directing him to pay tempor 
ary alimony and attorney’s fees. ° 

It will avoid confusion to designate the par- 
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ties as they were in the trial court, the appellee 
as plaintiff and the appellant as defendant. 

The plaintiff brought suit for divorce against 
the defendant in the district court of Lincotn 
County, Oklahoma Territory, on the 21st of 
May, 1903, alleging as the grounds thereof ex- 
treme cruelty. She alleged in her complaint 
that defendant was the’owner of certain per- 
sonal property and certain real estate, and that 
defendant had, for the purpose of defrauding 
her, conveyed such real estate to Harry M. 
Bennett, a son by a former marriage. She 
prayed for a divorce, just division of the real 
and personal property, and the custody of a 
child which had been born to her and defen- 
dant. She also prayed for $1,000 temporary ali- 
mony and $1,000 attorney’s fees. 

Summons was issued requiring defendant to 
answer by the 10th day of June, or the petition 
would be taken as true and judgment reudered 
accordingly. 

The return of the sheriff recites that he serv- 
ed it on May 22, 1903, at 8:55 a. m., by leaving 
for defendant, “at his usual place of residence” 
in the county, “a true and certified copy” of 
the summons “with all the indorsements there- 
on.” 

On the day plaintiff filed her petition she ap- 
plied for an order restraining defendant from 
disposing of his property, and that he pay into 
court the sum of $1,000 temporary alimony, “to 
support her and carry on her suit,” as she was 
“unable, on account of sickness and late co1- 
finement, to do work of any kind or character,” 
and that he pay into court $500 for the support 
and maintenance of the child born to her and 
defendant, and also $500 for attorney’s fees. 
Notice of the application was personally served 
on defendant. The application was heard by or- 
der of the court at chambers on the 23d of 
May. The defendant did not appear. A restrain- 
ing order was granted and defendant ordered to 
pay into the office of the clerk of the court 
within ten days “the sum of $1,000, for the use 
and benefit of the plaintiff as temporary ali- 
mony and suit money,” and the sum of $100, 
attorney’s fees. 

On the 21st of July, 1903, plaintiff filed an 
amended qwetition, in which she repeated the 
charges of cruelty, made fuller allegations as 
to the property of defendant and attempts at 
its disposition. In this petition Harry M. Ben- 
nett, a son of defendant by a former marriage, 
was made a party by his next friend and guar- 
dian. Service was made upon the defendants by 
publication, and they were required to answer 
on or before the 4th day of September, 1903. It 
also appears from the record, under the head 
of “journal entry,” that defendant “was duly 
and legally served, personally, with an alias 
summons” after the filing of the amended peti- 





tion. By this summons defendant was required 
to answer by the 12th day of March, 1904. The 
record shows that on the 24th September, 1903, 
the following proceedings took place: 

“Come now the plaintiff and defendant, A. 
W. Bennett, by their respective counsel, and 
said defendant submits a motion to set aside 
service of summons herein, and the court being 
fully advised: It is by the court ordered—be 
given leave to amend return on said summons.” 

On the same day Harry M. Bennett was given 
additional time to answer, and on the 30th of 
September did answer by his guardian ad litem 
appointed by the court, denying each and every 
allegation in the petition. 

The record contains an order which recites 
that plaintiff and defendant appeared by attor- 
neys 6th April, 1904, being a regular court day, 
and also recites “this motion comes up for 
hearing on the motion of Albert W. Bennett, 
who appears specially by his attorneys, for 
the purpose of this motion only, and for no oth- 
er purpose, to set aside the summons in-this 
case.” The grounds of the motion are given. 
The court overruled the motion and defendant 
excepted. “Whereupon,” the order recites, “the 
defendant Albert W. Bennett, by his attorneys, 
offered to file his answer in this cause, instan- 
ter, which said offer was refused by the court 
for the reason that the said defendant is in con- 
tempt of this court by reason of his failure and 
refusal to comply with the order of the court, 
alimony, and $100 as attorney’s fees in this 
cause, the sum of $1,000 as and for temporary 
alimony, and $100 as attorney’s fees in this 
case, but made the further order that the said 
defendant should be permitted to file said an- 
swer within five days on condition that he 
purge himself of said contempt by complying 
with said order within that time; to which or- 
der of the court the defendant\Albert W. Ben- 
nett excepted at the time.” 

In the decree of the court the proceedings 
are stated as follows: 

“The court further finds that on the 5th day 
of April, 1904, the defendant A. W. Bennett ap- 
peared by his attorneys and asked leave to file 
his answer herein out of time, which request 
was objected to by the plaintiff, for the reason 
that the said defendant had failed to comply 
with an order theretofore made to pay to the 
clerk of the court for the use of the plaintiff 
the sum of $1,000 as and for temporary alimony 
and the further sum of $100 as and for attorney 
fees for her attorneys, and the court being ad- 
vised that the defendant had not complied with 
said order or offered any excuse for his failure 
so to do, his application for leave to answer is 
refused until he shall comply with said former 
order or show cause why he has not, and he is 
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given five days to make said showing and in 
which to file his said answer.” 

And the decree further recites that on the 
29th day of April, 1904, the cause came on for 
trial, and plaintiff appeared and Harry M. Ben- 
nett also appeared, “and the defendant A. W. 
Bennett having failed to comply with the for- 
mer order of the court or make excuse for not 
complying, and having failed to answer the pe- 
tition of plaintiff herein, the said defendant A. 
W. Bennett is now called three times in open 
court, but makes default and fails to plead or 
otherwise appear in said cause, and the said A. 
W. Bennett is by the court adjudged to be in 
default for an answer, and not entitled to an- 
swer or plead until he shall comply with the 
order heretofore made, wherein the said A. W. 
Bennett was ordered by the court to pay to the 
plaintiff $1,000 temporary alimony and $100 
attorney fees for her attorneys.” 

The decree dissolved the marriage between 
plaintiff and defendant, awarded her the cus- 
tody of their child, awarded her the homestead 
as her sole property and $6,000 permanent ali- 
mony and $500 attorney’s fees. The decree va- 
cated the order made for temporary alimony 
and the payment of $100 attorney’s fees. The 
decree was affirmed by the supreme court of 
the territory. This appeal is from that part of 
the decree awarding alimony and attorney’s 
fees. 

Mr. Justice McKenna, after stating the case 
as above, delivered the opinion of the court: 

The assignment of errors attacks the decree 
of the supreme court because (1) that the court 
decided or assumed that defendant was in con- 
tempt for not complying with the order for tem- 
porary alimony. (2) In so holding or deciding, 
though defendant had not been cited to show 
cause why he should not be adjudged in con- 
tempt for not-complying with the order. (3) (4) 
In affirming the action of the trial court refus- 
ing permission to defendant to answer to or 
make defense against the amended petition ex- 
cept on condition that he should comply in five 
days with the order for temporary alimony. 
(5) In affirming decree of the court awarding 
plaintiff $6,500 permanent alimony and attor- 
ney’s fees and certain real property constitut- 
ing the homestead of the parties. 

The assignments of error are based upon a 
misunderstanding of the action-of the trial 
court and the opinion of the supreme court. 
They proceed upon the supposition that he was 
not in culpable default to the law and the or- 
ders of the court—a default after amplest op- 
portunity to be heard and to contest every 
charge and claim against him. 

The summons issued upon the original peti- 
tion was served upon him by leaving a copy 
of it at his usual place of residence, as under 





the law it could be served. Okla. Stat. 1903, Sec. 
3938. It contained the notification that unless 
he answered by the 16th of June, 1903, the pe- 
tition would be taken as true, and judgment 
would be rendered accordingly. He paid no at- 
tention to it. Yet there is more than the legal 
presumption that he received it, for on the day 
preceding there had been served on him a no- 
tice of the application for the temporary ali- 
mony and attorney’s fees, the order to pay 
which makes the pivot of this controversy. He 
does not: seem to have been sensitive to the 
charges against him, and, it may be, he thought 
his property was secure from the demands of 
the plaintiff by the conveyance to his son on 
the day before. The order upon the application 
was made May 23, 1903. He did not obey it. On 
the 21st of July, 1903; the amended petition 
was filed. It was served by publication, he hav- 
ing changed his residence to Nevada. He was 
notified to answer on or before September 4, 
1903. He did not answer, but on September 24, 
he appeared by counsel and submitted a motion 
to set aside service of summons, upon which 
motion the record shows the court made the 
following order: “It is by the court ordered—be’ 
given leave to amend return on said summons.” 
He was subsequently personally served with 
an alias summons. 

It required an answer to the petition on or 
by the 12th of March, 1904. An answer was not 
filed. On the 6th of April following a special ap- 
pearance was entered and a motion made to set 
aside the summons and the alias summons on 
various grounds, which motion was denied after 
hearing. The defendant then offered to file an 
answer “instanter,” and the offer was refused 
on the ground that he was in contempt of 
court for not complying with the order for tem- 
porary alimony. It was, however, ordered that 
he should be permitted to file an answer “with- 
in five days on condition that he purge himself 
of said contempt by complying with said order 
within that time.” From the decree of the court 
it appears that its order was not so absolute 
but that he was given an opportunity to show 
why he had not complied with the order for ali- 
mony. Had the court the power to impose the 
conditions. Could the court have imposed any 
conditions or terms at all, and what was the 
limit of its power? If the court had a discre- 
tion it cannot be reviewed unless it was unrea- 
sonably exercised. And the court certainiy had 
a discretion. We have seen that Sec. 3933 of 
the statutes’ of the territory prescribes the re 
sult to a defendant for default in not appearing 
to be that the petition against him will be ta- 
ken as true and judgment shall be rendered ac- 
cordingly. If there is any modification of this in 
a suit for divorce it gives no rights to a de- 
faulting defendant. Section 3983 of the Code of 
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Civil Procedure of the territory provides that a 
defendant must demur or answer within twen- 
ty days after the day on which the summons is 
returnable, and Section 3984 ‘is as follows: 

“The court, or any judge thereof in vacation, 
may, in his discretion, and upon such terms as 
may be just, allow an answer or reply to be 
made, or other act to be done, after the time 
limited by this act, or, by an order, enlarge 
such time.” 

The question, then, can only be whether the 
court abused the discretion given to 1t by tnat 
section. Were the terms which the court im- 
posed just? 

The record demonstrates that the order for 
alimony was reasonable in itself and reason- 
able in relation to the means and obligations 
of defendant to plaintiff. According to plain- 
tiff’s petition, and presumably according to 
proof submitted to the court upon the applica- 
tion for alimony, of which defendant had no- 
tice, plaintiff was compelled by his cruelty to 
leave him with her child, then only a month 
old. She had*no means of support for herself 
and child. She was sick and unable to seek 
work. She was without means to carry on her 
suit for divorce. This was her situation as. pre- 
sented to the court, and defendant did not ap- 
pear to deny it. He did not appear to deny that 
he owned real estate in the county where he 
lived of the value of $20,000 and in other places 
of the value of $14,000; that he had bank de 
posits of $10,000, and other personal property 
of the value of $15,000. He did not appear to 
deny that his cruelty—a cruelty of a peculiar 
kind—had driven her with her infant from 
his house. To this he was not sensitive. He 
was, however, not without anxiety for some of 
the consequences of the charge, and immedi- 
ately set about to dispose of his property. .Af- 
ter this he seemed to feel secure, either in 
misunderstanding of his rights, or in some per- 
verted notion that he could evade or defy the 
law. At any rate, he did not appear and he 
did not obey the order of the court. Whether 
it could have been directly and expeditiously 
enforced against him may be doubted. He had 
put his property in the name of others. An ex- 
ecution, therefore, would have encountered that 
obstacle, and personal coercion might not have 
been possible, for certainly as early as July, 
1903, he had changed his residence to Virginia 
City, Nevada. Besides, under the circumstances, 
plaintiff cannot urge that compliance with the 
order of the court could have been enforced in 
some other way than that adopted. It may be 
that the poverty which made the order of the 
court a necessity to her prevented her from 
enforcing the order, and the defendant may 
have deliberately planned to that end. And it 
may have appeared to the court at the hearing 





of April 5, 1904, that he had done so. It may 
have appeared to that court that his contumacy 
was without just cause or reason and it would 
be continued to defeat the order of the court, 
though he should receive from its discretion a 
remission of the consequences of his default. 
Take the order of the court in its most absolute 
sense and, we say again, it was reasonable. 
Take it as described in the final decree and it 
was indulgent. It added another opportunity to 
be heard in addition to those defendant had 
been given. 

The plaintiff in error, without any discussion 
of the section of the Oklahoma statutes which 
we have quoted, attempts to avoid their effect 
by the contention that he had never been ad- 
judged guilty of contempt, and, even if he had 
been, the power of the court to punish him 
was limited by a statute of the territory to im- 
position of a fine or a sentence of imprison- 
ment. He hence seeks to invoke the doctrine of 
Hovey v. Elliott, 167 U. S. 409, 42 L. Ed. 215, 
17 Sup. Ct. Rep. 841. The contention is based, 
as we have said that the assignments of error 
are, upon a misconception of the action of the 
court. The principle of Hovey v. Elliott there- 
fore is not applicable. Indeed, the point was 
reserved whether one in contempt could be re- 
fused a right under a statute invoked by him 
as actor. But we need not ston to consider 
whether the reasoning, which we may say 
now we entirely approve, or the cases cited, 
carry the principle of the case to the point re- 
served, for we are of opinion that the 
pending case is not within the principle. The 
question here, we repeat, is the simple one 
whether under the statute giving the power to 
a court to allow a defaulting defendant to an- 
swer “upon such terms as may be just,” the 
order in controversy was within the power. And 
being of opinion that an affirmative answer is 
justified, the decree of the supreme court of 
the territory is affirmed. 

Mr. Justice Brewer dissents. 


Note.—Setting Aside Default and Permitting 
Answer to be Filed—Conditions.—As a general 
proposition courts are clothed wth discretion in 
the matter of setting aside an interlocutory 
judgment of default. This discretion is to be 
exercised reasonably and will not be interfered 
with on appeal unless clearly abused. When 
a defendant in default applies to haVe the in- 
terlocutory decree set aside and for permission . 
to answer, the court may in its discretion, grant 
leave to file an answer on such terms as may 
be just. This is the general rule with regard 
to opening a default whether it be a final judg- 
ment or only a preliminary judgment of de- 
fault to be followed by an inquiry. In many 
states plaintiff is entitled to judgment after 
the time for answer is passed. In others he is 
entitled to a preliminary judgment in default. 
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The statutory provisions for opening a default 
are quite similar. It is generally required that 
the defendant make some showing by the way 
of excuse for his non-appearance, as to what 
diligence he has exercised and that he has a 
meritorious defense. If in the opinion of the 
court justice require it, the default will be set 
aside and the defendant permitted to file an 
answer and defend. The court may impose such 
terms and conditions as may seem just. It may 
be required that defendant pay the court costs 
or other reasonable conditions may be im- 
posed upon him. In Miller Brew. Co. 78 Wis. 
364, 47 N. W. Rep. 430, it was held not error to 
require a defendant to striké from his proposed 
answer all defenses which were not valid as a 
condition to being allowed to file it. 

There appears no very forceful reason why 
a defendant in a divorce suit should be in any 
different position than a defendant in any oth- 
er suit in this respect. While a divorce is not 
a common law action it is quite generally re- 
garded now as a proceeding according to the 
usual course of courts of law or chancery. See 
Werz v. Werz, 11 Mo. App. 26, and authorities 
there cited. In Morse v. Presley, 25 N. H. 299, 
it is said: “The qualifications here made that 
the special powers conferred are not exercised 
according to the course of the common law is 
important. When the special powers conferred 
are brought into action according to the course 
of that law, that is in the usual form of common 
law and chancery proceedings, by regular process 
and personal service, where «@ personal judg- 
ment or decree is asked with the object of a 
seizure or attachment of the property, when a 
judgment in rem is sought, the same presump- 
tion of jurisdiction will usually attend judg- 
ments of the court as in cases falling within 
its general powers.” It being the well settled 
rule that a divorce proceeding is a proceeding 
according to the usual course of proceedings in 
courts of law and chancery, the court should 
have the same power to make reasonable condi- 
tions before setting aside a default. 


Failure to Comply With Order of Court as to 
Payment of Alimony as a Contempt.—dAs_ to 
whether or not the failure to comply with an 
order of court for the payment of temporary 
alimony is a contempt or not, the decisions are 
not entirely clear. Probably the better opinion 
is that such a failure is a contempt, particu- 
larly where the husband is well able to meet 
the conditions and the conditions are reason- 
able. In some jurisdictions such a failure may 
be punished by imprisonment. It has been held, 
however, that where a constitutional provision 
prohibits imprisonment for debt, that one can- 
not be imprisoned for non-payment of alimony, 
unless there is some other element present in 
the way of contempt. It has been so held in 
Missouri. It has also been held in Missouri 
that an answer cannot be stricken out for fail- 
ure of the defendant husband, to comply with 
an order of court as to alimony pendente lite, 


although a husband may be deprived of his de- 
cree until all arrearages have been paid. Even 
though a failure to pay temporary alimony 
were not regarded as a contempt punishable by 
imprisonment there can hardly be any doubt but 
that a court could require compliance with its 
orders as a condition to the filing of an an- 
swer after default. 








JETSAM AND FLOTSAM. 


INSTRUMENTS UNDER SEAL. 

The common law abounds in technicalities 
which have survived for centuries after the 
reason for their being has ceased. Many of 
these principles, invented by the fanciful minds 
of judges in feudal times, are in full force and 
effect today and show the conservatism of the 
English common law. They refute conclusively 
the old phi.osophic maxim, “Cessat ratio, cessat 
etiam lex.” <A striking example of these nice 
sharp quillets of the law is to be found in the 
law relating to private seals. The battle be- 
tween this law of private seals and that of ne- 
gotiability was a long and interesting one, and 
is the subject we shall discuss in the follow- 
ing pages. I shall discuss, first, some of the 
characteristics of sealed instruments; second, 
negotiability as affected by the seal; third, the 
final overthrow of the doctrine that a seal 
destroys negotiability. 

Although the usual method of making a Seal 
was by an impression on wax attached to the 
writing, an impression on the paper, and later, 
even a mere flourish with the pen affixed to a 
Signature, was sufficient to convert an instru- 
ment in writing into an instrument under seal. 
Indseth, 106 U. S. 546. Yet this for- 
mality, if such it may be called (see Holmes’ 
Common Law, 273, worked wonders so far as 
the legal significance of the instrument was 
concerned. Among the many differences between 
the sealed and the parol instrument, the follow- 
ing should be noted: 

1. The respect paid to a seal was so great 
that, in the early days of the common law, a 
man was bound by an instrument to which his 
seal was attached, although it was attached 
wrongfully and without his knowledge or con- 
sent. Pollock and Maitland, History of the En- 
glish Law, II, 534; Holmes, Common Law, 272; 
Glanvil, Lib. X., a, 12. 

2. Although want of consideration was a 
good defense to an action on an ordinary in- 
strument in writing, it was not recognized in 
an action of covenant. which was the proper 
form of action on an instrument under seal. 
Thére are two ways of stating this doctrine: 
the seal imports a consideration, or, considera- 
tion is not necessary. Although the former is 
the usual method of statement the Jatter is 
approved by Mr. Justice Holmes, in “The Com- 
mon Law,” page 134. also in Clark and Mar- 
shall on Private Corporations, page 514. The 
former merely creates a legal fiction to recon- 
cile the law of sealed instruments with the 
rule that all contracts require a consideration. 

3. Before the action of assumpsit was known 
to the common law, an action of debt was the 
only remedy for the breach of a parol contract, 
but covenant was the form of action On a con- 
tract under seal. This was of great importance 
at one time, for the reason that wager of law 
was permitted in an action of debt, but never 
in an action of covenant. Holmes, Common 
Law. 263. When the defendant could wage 
his law, the plaintiff was practically without 
remedy. 

4. Although the locality or lex situs of a 
simple debt is where the debtor is, the locality 
of a bond debt is the same as that of the instru- 
ment. Casebolt v. Casebolt. Dyer, 305 a in 
marg.; Gurney v. Rawlins, 2 Meeson & Welsby, 
87; Beers v. Shannon, 73 New York, 282. 

Even though some of the above doctrines 


Pieree y. 














Willa 











XUM 


Vol. 66 


CENTRAL LAW JOURNAL. 357 








have been abrogated for centuries, an impor- 
tant distinction between sealed and parol con- 
tracts was recognized a few years ago, in the 
following incident: 

In 1859 the New York Court of Appeals decid- 
ed the case of Lawrence against Fox, reported 
in 20 New York, 268. The principle recognized 
in that case is generally regarded as an inno- 
vation in the common law, since it permits par- 
ties who are not privies to the contract to sue 
for a breach of the agreement. This principle, 
popularly known as “the rule in Lawrence 
against Fox,” is substantially as follows: If A 
contract with B that he, A, will confer a cer- 
tain benefit on C, C can sue A for a breach of 
this agreement. To this rule there are many 
corollaries which are foreign to our purpose; 
for example it is disputed whether or not there 
must be a legal obligation subsisting between 
B & C. The rule in Lawrence against Fox, 
though generally approved in this country, is 
not sanctioned in England, nor in our Federal 
courts, except in equity. Keller v. Ashford, 
133 U. S. 610. But notwithstanding the general 
approval with which this doctrine has met. 
many courts refuse to extend it to instruments 
under seal, for while willing to sanction the 
innovation on the subsfantive law of privity of 
contract worked by Lawrence against Fox, they 
still insist upon the sacredness and great dig- 
nity of the seal. Knowlton’s Anson on Con- 
tracts, 2nd edition, star page 212; Wald’s Pol- 
lock on Contracts, page 203; also note “n” on 
the same page. 

The seal served at least one useful purpose. 
An illiterate person could affix his seal though 
he could not write. In a similar manner the 
Saxon king Caedwalla, the Oriental monarch 
Justin, and the Gothic king Theodoric, sur- 
mounted the difficulty produced by illiteracy 
and at the same time gave expression to their 
religious piety by signing crosses for their 
marks. Blackstone, Commentaries, Book II, 305. 
In like manner, a corporation, “which hath no 
hands wherewith to write.” possessed a seal 
and it was a rule for a long time that a corpor- 
ation could not be bound except by an instru- 
men to which its seal was attached. Blackstone, 
Commentaries, Book I, 774; C!ark and Marshall, 
Private “Corporations, 515. This doctrine was 
carried to the absurd extent of holding that 
“a corporation cannot do a tort but by their 
common seal.” Lord Ellenborough, C, J., in Yar- 
borough v. Bank of England (1812), 16 East, 6, 
citing Fitzjames, Justice. Of course it is almost 
unnecessary to say that such a doctrine, prac- 
tically exempting corporations from liability ex 
delicto, has been overruled.—Extract from “The 
Conflict between Negotiable Instruments and 
Instruments Under Seal.” by H. W. Wumble, 
A. BB., Lh. B., 42 Am. Law Review, 263. 


GRAFT. 

Dead-letter laws and graft go hand in hand. 
In the cities, the principal source of graft is the 
ordinance against. houses of prostitution; by 
virtue of which a corrupt police raid houses 
which wi:l not contribute. So, it seems, may 
the Interstate Commerce Commission become an 
instrument in gigantic possible graft if recent 
events cast their shadows before. 

In January, a conference was held at the 
White House between officials and representa- 
tives of a dozen great railroads. There can be 
no pooling of business, no interchange of cour- 
tesies, except with the sanction of the adminis- 
tration. Indeed, the recent anti-trust laws are 





admittedly so nonsensically stringent that. the 
railroads are not safe in entering upon any 
policy until they receive in advance the assur- 
ance of the powers-that-be that they will not 
be prosecuted on some technicality or blue 
law. 

Unless amendments are made, as suggested 
by President Roosevelt, where is this to end? 
Fortunately, most of the recent attempts of 
congress and state legislatures to tie business 
by the apron strings have proved abortive. Per- 
haps never before have so many laws been de- 
clared unconstitutional. But if everything on 
earth is to be subject to prosecution, protec- 
tion and graft will fill the breach that should 
have been supplied honestly by cOmmon sense. 
The Brief. 








ROOK REVIEWS. 





BORLAND ON WILLS. 

Professor Borland presents in this volume a 
revision of a series of lectures delivered by him 
to the senior class of the Kansas City School 
of Law. The various phases of this important 
subject are carefully presented. There is a 
brief historical introduction, but his chief ef- 
fort has been to give the law as it is to-day, 
with special reference to the states of Kansas 
and Missouri. The law as to these two states is 
made very accessible, and even the modifica- 
tions adopted by the last session of the Mis- 
souri Legislature enter into the presentation 
of the law in this volume. The book will be of 
value, especially to Missouri and Kansas 
practitioners. It is by William Patterson Bor- 
land of the Kansas City Bar. Published by 
Vernon Law Book Company, Kansas City, Mo. 





KENNEDY’S TRIAL EVIDENCE. 

This is a brief hand-book of the law of evi- 
dence arranged in form convenient for ready 
reference. The various rules are briefly stated 
with citations of authorities. The whole sub- 
ject is covered in fifty pages. There are no ex- 
tended discussions, merely the statement of the 
law and the citation of authority. There is a 
blank page opposite each printed page so that 
the attorney using the hand-book may make 
any notes he may desire. The book cannot in 
any sense dispense with the need of a thorough 
treatise on the subject, but will be found con- 
venient for quick reference, concise statement, 
and as an index to the authorities. It is by 
Richard Lea Kennedy of the St. Paul bar. Pub- 
lished by The Keefe-Davidson Company, St. 
Paul, Minn. , 








BOOKS RECEIVED. 





Kleinschmidt & Highley’s Oklahoma Form 
Book, Pleading and Practice, Annotated. A 


: Complete and Accurate Compilation of Legal 


Forms for the State of Oklahoma; with Forms 
of Pleading and Practice in the Federal Courts, 
in the State Supreme Court, District, County 


and Inferior Courts and in Bankruptcy, with 


Full Citations to Statutes and Authorities. 
Second Edition. Revised and Enlarged. By R. 
A. Kleinschmidt and Mont F. Highley, of the 
Oklahoma City Bar. Published by Democrat 
Printine & Lithogranhing Co., Little Rock, Ark., 
1908. Review will follow. 
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HUMOR OF THE LAW. 


An Irishman had to go to law, and in con- 
sultation with his counsel he was told that he 
had a good fighting chance. Paddy, who was 
anxious to win his case, was meditative for a 
moment, and then he said. 

“Do you think it would be any good to send 
the judge a pair of ducks?” 

“No, no; you mustn’t do that,” said his law- 
yer. “If you send him a pair of ducks he will 
be sure to decide the case against you.” 

A day or so later the case was heard, and 
Paddy won with flying colors. In the course 
of the congratulations Paddy remarked: 

“It was just as well I sent the judge them 
ducks.” 

“What!” exclaimed counsel, “Did you send the 
ducks?” 

“Yes,” said Paddy, quite pleased with him- 
self; “but after what you said, I sent them 
from the man on the other side.’’—Judge. 








“Why is she getting a divorce?” 

“On the grounds of misrepresentation. She 
says that before they were married he claimed 
to be well off!” 

“And what does he say?” 

“He says he was, but didn’t know it.” 








WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 





Arkansas............32, 109, 127, 129, 186, 139 

Iowa, 10, 13, 38, 40, 42, 50, 62, 67, 78, 81, 87, 88 
89, 102, 114, 122. 

Kentucky, 14, 18, 22, 24, 26, 37, 48, 54, 55, 64 
75, 86, 95, 103, 104, 106, 117, 123, 125, 132, 


137. 
Michigan, 27, 30, 39, 58, 59, 60, 61, 68, 79, 83 
Minnesota ...... -57, 124 


Missouri, 3, 7, 21, 34, 36, 43, 61, 53, 56, 74, 77, 
80, 82, 90, 93, 97, 110, 113, 135, 143, 146. 

Nebraska, 2, 12, 41, 46, 47, 65, 98, 118, 126, 141 

North Dakota. ceed soevecnececten 16, 17 94 

SS SD kod c vt cicio sé ages 6, 19, 71, 78, 96 

Texas, 8, 9, 11, 15, 20, 23, 25, 29; 31, 35, 44; 49, 
52, “63, 66, 69, 70, 72, 85, 100, 101, 105, 107 
108, 112, 115, 116, 118, 121, 128, 1381, 183, 
134, 137, 140, 142, 144. 

Wisconsin, 1, 4, 5, 28, 33, 45, 76, 84, 91, 92, 99 
111, 120, 130, 145. 


1. Accident Insurance—Service as Effected 
by Noncompliance with Law.—An insurance 
company which makes a contract of insurance 
without first authorizing service of process on 
it by service on the commissioner of insurance, 
in violation of St. 1898, sec. 1978, is estopped 
from raising the question of such violation to 
avoid liability on the contract.—Corbett v. Phy- 
sicians’ Casualty Ass’n of America Wis., 115 N. 
W. Rep. 365. 

2. Acknowledgment — Impeachment.—A cer- 
tificate of acknowledgment of a deed in proper 





form can be impeached only by a clear proof 
that the certificate is false and fraudulent.— 
Sheridan County v. McKinney, Neb., 115 N. W. 
Rep. 548. 


3. Anmimals—Infected Cattle—Loss of prof- 
its derived from a pasture held not the natural 
and probable consequence of the negligence of 
a railroad company in permitting cattle infect- 
ed with disease to escape from its right of way. 
-——Wilson v. Missouri, K. & T. Ry. Co., Mo., 108 
S. W. Rep. 590. 


4. Appeal and Error—Appearance.—A_ de- 
fendant who submits to a trial on the merits 
waives the question of jurisdiction of his per- 
son, notwithstanding a plea that the right to 
insist thereon is not waived.—Corbett v. Phy- 
sicians’ Casualty Ass’n of America, Wis., 115 
N. W. Rep. 365. 


Dismissal.—Where a motion to dismiss 
an avpeal from an order is based on the ground 
that it was not perfected in time, and service 
of a copy of the order is in issue, unless the 
proof thereof is free from doubt, the anveal 
will not be dismissed.—In re Clark, Wis., 115 
N. W. Rep. 387. 

6.—-Double Appeal.—Appeal from judgment 
rendered on the trial of a cause anew after 
granting of new trial, and also from order 
granting the new trial, held not a double ap- 
Lunn, §. D., 115 N. W. Rep. 


a. 








627. 

7. Insufficiency of Abstract.—The court of 
appeals will not dismiss an appeal or refuse 
to consider the case on its merits for insuffi- 
ciency of the abstract, where appeal is pre- 
sented on full abstract.—Leach v. Bond, Mo., 
108 S. W. Rep 596. 

8.——Objecttun to Evidence.—It will be pre- 
sumed on appeal that a party making a gen- 
eral objection to evidence given on a former 
trial intended to incorporate the ground of ob- 
jection made by him at the former trial as set 
forth in the stenographer’s report of the testi- 
mony.—Hardin v. Ft. Worth & D. Cc. Ry. Co., 
Tex., 108 S. W. Rep. 490. 

9. Assault and Battery__Aggravated Assault. 
—Where an adult male struck a woman, the 
offense is an aggravated assault.—Vanhouser v. 
State, Tex., 108 S. W. Rep. 386. 

10. Assignments—-Checks on Bank Deposit.— 
A check held to operate as an equitable assign- 
ment of the deposit in a bank, notwithstand- 
ing Code. Supp. 1902, sec. 3060-a189.—Hove v. 
Stanhope State Bank, Iowa, 115 N. W. Rep. 476. 

11. Attorney and Client—Attorney’s Lien.— 
Under a certain agreement with plaintiff in 
trespass to try title, an attorney held entitled 
to one-half the land in controversy, notwith- 
standing plaintiff's settlement with and deed 
to a defendant.—Wade vy. Flanary, Tex., 108 S. 
W. Rep. 506. 

12. Bankruptey — Intervention. — Where a 
judgment creditor has obtained a decree set- 
ting aside as fraudulent a conveyance of real 
estate, and the trustee in bankruptcy of the 
grantor seeks to intervene, he must allege facts 
showing that the transfer was fraudulent as 
to the creditors whom he represents.—Flint v. 
Chaloupka, Neb., 115 N. W. Rep. 535. 

18. Mechanic’s Lien.—A mechanic’s lien 
claim which was not scheduled held to be ex- 
empted from the bankruptcy discharge, under 
Bankr. Act, sec. 17.—Webster City Steel Radia- 
tor Co. v. Chamberlin, Iowa, 115 N. W. Rep. 54. 
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14. Banks and Banking—Interest on Depos- 
its—A bank held liable for interest on a de- 
posit secured through the president’s promise 
that interest would be paid thereon.—Boyd’s 
Ex'r v. First Nat. Bank, Ky., 108 S. W. Rep. 360. 

15. Benefit Societies—Total and Permanent 
Disability——A member in a mutual benefit. so- 
ciety held permanently and totally disabled 
within the meaning of the certificate.—Brother- 
hood of Railway Trainmen v. Dee, Tex., 108 S. 
W. Rep. 492. 


16. Bills and Notes—Bona-fide Purchasers.__ 
Where a purchaser of a note has knowledge of 
defenses before he pays for it, he is not a bona 
fide purchaser, though the note may have been 
delivered to him before such knowledge.—Wal- 
ters v. Rock, N. D., 115 N. W. Rep. 611. 

33, Consideration.—A promise by the payee 
of a note as to the consideration that he does 
not intend to fulfill constitutes a fraud that will 
defeat the note.—Walters v. Rock, N. D., 115 
N. W. Rep. 511. 

18. Boundaries—Courses and Distances.— 
Where a survey calls for the lines of another 
survey courses and distances must yield, so 
that the survey may run with the lines called 
for.—Brashears v. Joseph, Ky., 108 S. W. Rep. 
307. 


19. Brokers—Commissions.—In an action for 
commissions for procuring a person ready, will- 
ing and able to purchase on the terms for which 
the land had been listed, whether such a pur- 
chaser had been procured, held a question for 
the jury.—Ewing v. Lunn, S. D., 115 N. W. Rep. 
527. 

20. Burglary—tInstructions.—Under an _  in- 
dictment for burglary, an instruction held re- 
versible error because authorizing a conviction 
for an offense not charged.—Williams v. State, 
Tex., 108 S. W. Rep. 371. 

21. Carriers—Damages for Lost Freight.— 
Measure of damages from loss of freight, in 
absence of special circumstances, held to be 
value of property at destination, less cost of 
earriage; value at destination being market 
value or, if none, then the reasonable value.— 
Wilson v. St. Louis & S. F. R. Co., Mo., 108 S. 
W. Rep. 612. 

22. Delay of Shipment.—Notice to an ini- 
tial carrier that goods are to be used for a cer- 
tain purpose at the place of delivery is not no- 
tice to the connecting carrier of such use so as 
to be a basis of a recovery of loss of profits 
caused by delay in shipment.—Brand v. Illinois 
Cent. R. Co., Ky., 108 S. W. Rep. 356. 

23. Injury to Alighting Passengers.—What 
would constitute a high degree of care in start- 
ing a street car stopped to turn a switch where 
passengers were not expected to alight might 
not constitute such a degree of care in starting 
a car stopped at a place for passengers to get 
aboard and alight; the aamount of the dili- 
gence required depending on the hazard in- 
volved.—Rapid Transit Ry. Co. v. Strong, Tex., 
108 S. W. Rep. 394. 

24. Compromise and Settlement—Validity.— 
In an action against a railway company for 
killing plaintiff’s intestate, evidence held to 
sustain a finding that a payment by the rail- 
Way company and receipt therefor by plaintiff 
was not a settlement.—Louisville & N. R. Co. 
v. Hoskins’ Admr., Ky., 108 S. W. Rep. 305. 


25. Confusion of Goods—Cattle Owned by 
Different Persons.—In a suit to recover cattle 

















seized on execution, held that there was no 
confusion of goods, and that a charge there- 
fore erroneously put the burden of proof on 
defendant to establish title in such third per- 
son.—Merchants’ & Farmers’ Nat. Bank of Cis- 
co v. Johnson, Tex., 108 S. W. Rep. 491. 

26. Constitutional Law—Political Questions. 
—A legislative apportionment of the state into 
congressional districts cannot be judicially re- 
viewed, in the absence of a constitutional pro- 
vision controlling apportionment.—Richardson 
v. McChesney, Ky., 108 S. W. Rep. 322. 

27. Submission of Constitution to Popular 
Vote.—Only the qualified voters of the state 
can vote on the adoption or rejection of a con- 
stitution framed by a constitutional conven- 
tion.—Carton v. Secretary of State, Mich., 115 
N. W. Rep. 429. 

28. Contracts—Construction.—Basis of rule 
that where words of particular description are 
contained in a contract followed by more gen- 
eral words, the instrument must be construed 
as limited to the particular words, stated.— 
Hoffman v. Eastern Wisconsin Ry. & Litht Co., 
Wis., 115 N. W. Rep. 383. 

29. Corporations—Consolidation.—The dinec- 
tors of a private corporation organized for com- 
mercial purposes held without authority to con- 
solidate the corporation with another without 
the consent of the shareholders.—Clark  v. 
Brown, Tex., 108 S. W. Rep. 421. 

30. Trust Funds.—Assessable stock and 
corporate assets held to constitute a trust fund 
as well for the benefit of subsequent as exist- 
ing creditors, not to be used to purchase the 
corporation’s own stock.—Clark v. E. O. Clark 
Mach. Co., Mich., 115 N. W. Rep. 416. . 

31. Powers of Officers.—The general power 
of the officers of a private corporation to per- 
form all corporate acts refers to the ordinary 
business transactions of the corporation and 
does not include the power to destroy the body 
itself, or the right to enlarge its capital stock. 
—Clark v. Brown, Tex., 108 S. W. Rep. 421. 

32. Costs—Power of Appellate Court.—The 
supreme court on reversing a judgment in an 
action of which the lower court had no juris- 
diction of the subject-matter and dismissing 
the action, must render judgment for appellant 
for the costs of the appeal, as required by Kir- 
by’s Dig., sec. 970—American Soda Fountain 
Co. v. Battle & Waddle, Ark., 108 S. W. Rep. 508. 

33. Courts — Co-Ordinate Jurisdiction.—An 
election for the incorporation of a village in 
pursuance to an order of the circuit court in 
one county, held not void merely because it 
violated an injunction of the circuit court in 
another.—In re Clark, Wis., 115 N. W. Rep. 387. 

34. Jurisdiction._There can be no valid 
prosecution for crime unless the court is legal- 
ly created and has jurisdiction of the offense 
and defendant.—State v. Nast, Mo., 108 S. W. 
Rep. 563. 

35. Criminal Trial—Presumptions.—One ac- 
cused of crime, wherever the law indulges @ 
presumption adversely to him has the right to 
meet and overcome that presumption if it be 
within his power by proper evidence—Vanhou- 
ser v. State, Tex., 108 S. W. Rep., 386. 

$6.—Secondary Evidence.—Where, on a trial 
of a dramshop keeper for disposing of liquors 
unlawfully to a minor, accused in possession 
of his license was notified to produce it for the 
trial, but refused to do so, secondary evidence 
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of the license was sufficient proof that he was 


a dramshop keeper.—State v. 
S. W. Rep. 615. 


Walker, Mo., 108 


37. Damages—Aggravation of Physical Con- 
dition.—Where a railroad company obstructed 
access to its depot, causing a lady passenger 
to stand outside for an unreasonable time, it 
was liable for resulting aggravation of previ- 
ous illness.—Louisville & N. R. Co. v. Daugher- 
ty, Ky., 108 S. W. Rep. 336. 


38. Breach of Contract.—Where a party to 
a contract to furnish material within a rea- 
sonable time fails to do so, the other party 
may purchase elsewhere, and the difference in 
price is the measure of damages.—Kelley, Maus 
& Co. v. Hart-Parr Co., Iowa, 115 N. W. Rep. 
490. 


39. Deeds—Validity.—A son, not a party to 
a transaction whereby his mother gave a deed 
to land, the title of which she had already 
parted with, and took back a lease conditioned 
that the grantee pay the: son a sum of money, 
held to take no vested interest in the land.— 
Clute v. Wheaton, Mich., 115 N. W. Rep. 412. 


40. Divoree—Alimony.—In a suit by plaintiff 
for a divorce, where éefendant filed a cross-pe- 
tition and obtained a divorce, it must be as- 
sumed, on appeal from an allowance of ali- 
mony to defendant, that plaintiff was guilty 
of conduct justifying a divorce.—Graves v. 
Graves, Iowa, 115 N. W. Rep. 488. 

41. Dower — Antenuptial Contracts. — Comp. 
St. 1885, c. 23, sec. 12-18, providing that a joint- 
ure is a bar of dower, do not ordinarily de- 
prive the intended wife of the power to bar 
her dower by any other form of antenuptial 
contract.—Rieger v. Schaible, Neb., 115 N. W. 
Rep. 560. 


42. Easements—Rights as Against Purchaser 
of Servient Estate—Where the stairs in de- 
fendant’s building were being used by plaintiff 
as an entrance to the second story of the build- 
ing when defendant purchased, he was bound 
to take notice of the claim of right under 
which plaintiff used the stairs, and can assert 
no better title than his grantor.—Portman v. 
Topliff, Iowa, 115 N. W. Rep. 508. 


43. Electricity—Injuries Incident to Use.— 
In an action for injuries from contact with an 
electric wire it is sufficient to show that de- 
fective insulation caused the injuries without 
fault on plaintiff's part.—Von Trebra v. La- 
clede Gaslight Co., Mo., 108 S. W. Rep. 559. 

44. Eminent Domain — Compensation. — 
Where a railroad company appropriates a strip 
of land for a right of way, interest on the 
amount awarded will be due from the time of 








the actual appropriation.—Panhandle & G. Ry. 
Co. v. Kirby, Tex., 108 S. W. Rep. 498. 

45. Equity — Ancillary Jurisdiction. — Dam- 
ages awarded by a court of equity are only 
such as are ancillary to the main relief, and 
which are necessary in order to compensate 


the party entitled to the damages.—Karns v. 
Allen, Wis.. 115 N. W. Rep. 357. 

46. Evidence—Claims Against Estate of De- 
ceased Person.—Though on the trial in the dis- 
trict court of a claim against a decedent’s es- 
tate it may be proper to permit evidence of the 
date when the claim was filed and the last date 
for filing claims, it is not proper to submit 
copies of the entire proceedings in the probate 
court.—Gandy v. Bissell’s Estate, Neb., 115 N. 
W. Rep. 571. 














47. Damages.—Where one claims that his 
property has been damaged by certain acts of 
the defendant, it is not proper to ask the wit- 
ness in what manner he had been damaged.— 
Kendrick v. Furman, Neb., 115 N. W. Rep. 541. 


48. Expert Testimony.—Expert testimony 
as to the proper construction of a coal mine 
tunnel held proper in an action for the death 
of a miner caused by a rock falling from the 





unsupported roof of a tunnel.—Tanner’s Admr. 
v. W. A. Wickliffe Coal Co., Ky., 108 S. W. 
Rep. 351. 

49. Tests.—Testimony as to tests made by 





witnesses was properly excluded, where the 
conditions actually existing at the time of the 
accident and involved in the action were not 
shown to be similar.—Missouri, K. & T. Ry. 
Co. of Texas v. Dunbar, Tex., 108 S. W. Rep. 500. 


50. Varying Instrument by Parol.—Where 
a note provided for 8 per cent. interest, parol 
evidence is inadmissible to show an agreement 
between the parties by which 6 per cent. only 
was to be paid.—Cochran v. Zachery, Iowa, 115 
N. W. Rep. 486. 


51. Exceptions, Bill of — Amendment. — A 
judge by signing a bill of exceptions and or- 
dering it filed held not to lose power on its 
being amended to sign the amended bill and 
order it filed; the original not having been 
filed.—State v. Robinson, Mo., 108 S. W. Rep. 619. 








52. Execution—Collateral Attack.—-That a 
bid at execution sale was credited on the judg- 
ment and exceeded the judgment finally af- 
firmed held not to sustain a collateral attack 
on the execution sale, even though the excess 
of the bid over the final judgment was not paid. 
—Wade v. Flanary, Tex., 108 S. W. Rep. 506. 


53. Exemptions__Pleadings. — Where plain- 
tiff’s cause of action was not based on an in- 
fringement of rights under the exemption stat- 
ute, a plea that plaintiff's judgment, when re- 
covered, would be exempt from execution, was 
improper.—Caldwell v. Ryan, Mo., 108 S. W. 
Rep. 533. 


54. Fire Insurance—<Authority of Agent.—An 
insurance company held liable for acts of sub- 
agents soliciting insurance, etc., in the absence 
of notice on the part of those with whom they 
deal that their authority is limited.—Pelican 
Assur. Co. of New York v. Schildknecht, Ky., 
108 S. W. Rep. 312. 





Removal of Property.—Removal of 
insured’s stock made by consent of the com- 
pany does not affect the insurance, although 
no transfer of the insurance was made.—Con- 


55. 


tinental Ins. Co. of New York v. Buchanan, 
Ky., 108 S. W. Rep. 355. 
56. Fraud—Intent.—A false representation 


made as of one’s own knowledge about a mat- 
ter of which he has no knowledge held the 
same as a false ‘representation made with 
knowledge of its falsity, regardless of an in- 
tent to deceive.—Leach v. Bond, Mo., 108 S. W. 
Rep. 596. 


57. Frauds, Statute of__Contracts—Not to Be 
Performed Within One Year.—Contract helq@ 
within the statute of frauds, in that its execu- 
tion required more than one year from its date, 
and consequently its terms could not be varied 
by parol evidence.—Grand Forks Lumber Co, 
v. McClure Logging Co., Minn., 115 N. W. Rep. 
406. 
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58. Fraudulent Conveyances — Question for 
Jury.—Submission of question of fraud in sale 
of stock of liquors to jury in action on claim- 
ant’s bond given by purchaser under Comp. 
Laws, sec. 733, held error.—Rogan v. Gustafson. 
Mich., 115 N. W. Rep. 466. 

59. Gifts—Nature.—An indorsement on a 
certificate of deposit held to partake of the 
nature both of a gift inter vivos and a gift 
causa mortis.—State Bank of Croswell v. John- 
son, Mich., 115 N. W. Rep. 464. 

69. Health—Liability of County for Indigent 
Persons.—Under Comp. Laws, sec. 4424, as 
amended by Act No. 7, p. 6, Pub. Acts 1903, 
county held liable to druggist for formalde- 
hyde for fumigating residences of indigent per- 
sons having smallpox.—Baar v. Board of Sup’rs 
of Ottawa County, Mich., 115 N. W. Rep. 415. 

61. Highways—Establishment.—In the ab- 
sence of express statutory authority, a high- 
way not within an incorporated village or city 
cannot be laid out over or into navigable water 
to make a wharf or landing for travelers.— 
Commissioner of Highways of Hope Tp. v. Lud- 
wick, Mich., 115 N. W. Rep. 419. 

62. Failure to Observe Law of Road.—Un- 
der the provisions of the statute requiring a 
person in a vehicle to give another vehicle one- 
half the road on meeting, liability on failing to 
do so arises only when such failure is the prox- 
imate cause of the resulting injury.—Needy v. 
Littlejohn, Iowa, 115 N. W. Rep. 483. 

63. Homicide—Provocation.—Where defend 
ant shot deceased because of statements by 
the latter that defendant’s cousin was with 
child by defendant, evidence of defendant’s 
conduct in the presence of the girl held admis- 








sible-—Redman v. State, Tex., 108 S. W. Rep. 
365. 
64. Self-Defense.—Where one accused of 


murder pleads self-defense, it is improper to 
permit the jury to determine whether it ap- 
pears to them necessary for accused to have 
shot decedent to protect himself.—Keeton v. 
Commonwealth, Ky., 108 S. W. Rep. 315. 

65. Husband and Wife—Antenuptial Con- 
tracts.—Antenuptial contracts between persons 
contemplating matrimony, determining the 
prospective rights of each in the property of 
both parties during and after marriage, are 
not against public policy and are enforceable. 
—Rieger v. Schaible, Neb., 115 N. W. Rep. 560. 


66.——Community Property.—A deed of com- 
munity property, signed only by the survivor 
of the community, and reserving a vendor’s 
lien, held not a mere quitclaim, but a convey- 
ance of the land—Evans v. Ashe, Tex., 108 S. 
W. Rep. 398. 

67. Wife’s. Separate Estate—Though a 
wife cannot hold property in trust fot her hus- 
band, her property cannot be seized for his 
debts because his labor and management have 
enabled her to acquire it.—George Adams & 





Burke Co. v. James Cook & Son, Iowa, 115 N. 
W. Rep. 478. 
68. Indemnity—Conclusiveness as Against 


Indemnitor.—The amount of the liability of a 
subcontractor to a contractor held prima facie 
established by judgments against thé contract- 
or’s principal and in favor of the principal 
against the contractor.—Grant v. Maslen, Mich., 
115 N. W. Rep. 472. 


69. Intoxicating Liquors—Character of Li- 
quors.—In a prosecution for selling liquor in 
violation of the local option law, the opinion 





of a witness who drank some of the liquor 
that it was intoxicating was admissible.—Curtis 
v. State, Tex., 108 S. W. Rep. 380. 

70. Liquor Dealer’s Bond.—In an action on 
a liquor dealer’s bond to recover a statutory 
penalty for permitting plaintiff’s minor son to 
enter saloon, charges as to the necessity to a 
recovery, of defendant’s knowledge of the mi- 
nor’s presence held properly refused.—Munoz 
v. Brassel, Tex., 108 S. W. Rep. 417. 

71. Local Option.—Ballots at an election 
on the question whether or not intoxicating 
liquors shall be sold at retail held valid under 
Rev. Pol Code, see. 2856, as amended by Laws 
1903, p. 191, c. 166, in spite of Rev. Pol. Code, 
sec. 1911.—State v. Harris, S. D., 115 N. W. Rep. 
533. 

72. Local Option.—An order for an elec- 
tion to determine whether the sale of liquor 
should be prohibited held a sufficient compli- 
ance with a statute requiring an order for an 
election to determine whether or not such sale 
should be prohibited.—Wade v. State, Tex., 108 
S. W. Rep. 376. 

73. Judges—New Trial.—Although the local 
judge has called in a judge from another dis- 
trict to try a case, he may resume jurisdiction 
after settlement of the statement by the trial 
judge, and order a new trial, unless he is dis- 
qualified ‘by interest in the action or otherwise. 
—Northwestern Port Huron Co. v. Zickrick, 
S. D., 115 N. W. Rep. 525. 

74. Judgment—Setting Aside Default.—A de- 
fault judgment will not be set aside on the 
mere showing that defendant has a meritori- 














ous defense.—Colter v. Luke, Mo., 108 S. W. 
Rep. 608. 
75. Vacation.—On a motion to vacate a 


judgment for lack of service on a proper per- 
son. an affidavit- by the person served that he 
was not a principal officer or agent of the de- 
fendant corporation held not conclusive.—Cum- 
berland Co. v. Lewis, Ky., 108 S. W. Rep. 347. 

76. Validity—A judgment as to a subject- 
matter outside the court’s constitutional power 
is void whereas a judgment within such power, 
but in a case wherein it is prohibited from 
exercising jurisdiction on principles of remed- 
ial procedure, is erroneous, but binding until 
reversed or set aside.—In re Clark, Wis., 116 
N. W. Rep. 387. 

77. Writ of Error Coram Nobis.—While 
the writ of error coram nobis does not lie to 
correct an error of law, it does lie in the same 
court which renders a judgment to correct an 
error of fact.—State v. Wallace, Mo., 108 S. W. 
Rep. 542. 


78. Justices of the Peace—Garnishment.— 
The district court held to have erred in dis- 
missing a plea in garnishment proceedings af- 
ter overruling an unfounded plea of prior ad- 
judication as to a claim of exemption as to the 
debt sought to be garnished, right to which 
was denied in plaintiff’s reply.—Dolan v. Sim- 
mons, Iowa, 115 N. W. Rep. 479. 

79. Landlord and Tenant—Construction of 
Lease.—A lease of premises “for a term of three 
years, with the privilege of five years, for’ a 
certain sum per annum, is not a lease for 
three years, with the privilege of five additional! 
years.__Tensler . v. Nicholas, Mich., 115 N. W. 
Rep. 458. 

80.——Covenant to Make Repairs.—An ex- 
press covenant by a landlord made at the time 
of the letting of the premises to repair the 
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same is binding on him.—Collins v. Fillingham, 
Mo., 108 S. W. Rep. 616. 


81. Life Insurance—Misstatements in Appli- 
cation.—Misstatements as to applicant’s health 
held not to defeat recovery on the policy where 
they did not mislead the medical examiner.— 
Roe v. National Life Ins. Ass’n., Iowa, 115 N. 
W. Rep. 500. 


82. Mandamus—Refusal of Writ.—Matters 
arising after an alternative writ of mandamus 
is issued which make it improper for respon- 
dent to do the act the relator seeks to compel, 
afford ground for refusing a peremptory writ. 
—State v. Miller, Mo., 108 S. W. Rep. 603. 


83. Master and Servant—<Action for Death 
of Servant.—In an action against a city for the 
death of decedent while working in a city 
sewer, caused by the caving in of the curbing, 
evidence held to show that decedent had charge 
of the construction of the curbing.—Winkleman 
v. City of Adrian; Mich., 115 N. W. Rep. 461. 


84. Acts Constituting Negligence.—Act of 
employer in knowingly misleading an inexperi- 
enced employee by statement that there was no 
danger in the employment held negligence.— 
Schmitt v. Hamilton Mfg. Co., Wis., 115 N. W. 
Rep. 353. 


85. Contributory Negligence.—That a sec- 
tion foreman attempted to remove a hand car 
from a track in front of an approaching train 
warrants an inference that his motive was to 
prevent a derailment of the train.—Houston & 
T. Cc. R. Co. v. Burnett, Tex., 108 S. W. Rep. 404. 








86.—Safe Place to Work.—The employer 
must provide his employees with a reasonably 
safe place to work, and especially warn or pro- 
tect them against hidden dangers, and for his 
negligence in this respect they may recover. 
—Black Diamond Coal & Mining Co. v. Price, 
Ky., 108 S. W. Rep. 345. 


87. Mechanies’ Liens—Personal Liability —A 
personal judgment should not be rendered 
against a purchaser of property subject to a 
mechanic’s lien who has not assumed or agreed 
to pay the claim.—Webster City Steel Radiator 
Co. v. Chamberlain, Iowa, 115 N. W. Rep. 504. 


88. Mines and Minerals—-Subjacent Support. 
—In the absence of a contract waiving the right 
to subjacent support, the right is absolute, and 
not dependent on the degree of care that may 
be exercised in mining.—Collins v. Gleason 
Coal Co., Iowa, 115 N. W. Rep. 497. 


89. Municipal Corporations—Defective Side- 
walks.—A traveler on a sidewalk is not requir- 
ed to critically inspect it before using it; all 
that is required of him being that he make use 
of his senses, and exercise such caution as per- 
sons of prudence ordinarily do under like cir- 
cumstances.—Robertson v. City of Waukon, 
Iowa, 115 N. W. Rep. 482. 


90. Delegation of Power.—An ordinance of 
the city of Carthage requiring a permit from 
the city olerk before making excavation held 
not a delegation of legislative power to the 
clerk.—City of Carthage v. Garner, Mo., 108 8S. 
W. Rep. 521. 


91. Franchises.—It is not within the au- 
thority of a city council to pronounce contracts 
void as against public policy._Eastern Wiscon- 
sin Ry. & Light Co. v. Hackett, Wis., 115 N. W. 
Rep. 376. 


92.——Validity of Village Incorporation.—In 











proceedings attacking the validity of a village 
incorporation, and answer to a claim that the 
village and its officers had failed in good faith 
to exercise the powers conferred held suffi- 
cient.—In re Clark, Wis., 115 N. W. Rep. 387. 

93.——-Water Rents.—A tax levied by a city 
to pay water rents under a contract with a 
water company which had been canceled by 
the city raises a cloud on the title of property 
assessed which the owner has a right to have 
removed._t_Regan Land Co. v. City of Carthage, 
Mo., 108 S. W. Rep. 589. 

94. Names—Depositions.—That a notice to 
take depositions gave the initials of the Chris- 
tian names only, and the deposition was sub- 
scribed by the witness by ‘his Christian names, 
he!d not to ‘make extrinsic proof necessary to 
identify the witness.—Walters v. Rock, N. D., 
115 N. W. Rep. 511. 

95. Negligence__Proximate Cause. Where 
an act of negligence has been committed, re- 
sulting in damage, the party committing it will 
be responsible for all the consequences that 
naturally and reasonably flow therefrom.—Lou- 
isville & N. R. Co. v. Daugherty, Ky., 108 S. 
W. Rep. 336. 

96. New Trial—Misconduct of Juror.—Party 
moving for new trial upon the ground of mis- 
conduct of a juror, held required to aver and 
show that both he and his counsel were ignor- 
ant of the misconduct charged, until after the 
trial.—Ewing v. Lunn, S. D., 115 N. W. Rep. 527. 

97. Vacation of Judgment.—Where the 
court overruled defendant's motion for new 
trial on condition that plaintiff remit part of 
the judgment, the original judgment was nulli- 
fied, and a new entry of judgment for the 
proper amount should have been made.—White 
v. Reitz, Mo., 108 S. W. Rep. 601. 

98. Notaries—Seal.—The seal of a notary 
which contains the words “Notarial Seal,” and 
the name of the county, and the word “Nebras- 
ka,” held sufficient for the authentification of 
his official acts.—Sheridan County v. McKin- 
ney. Neb., 115 N. W. Rep. 540. 

99. Nuisance__Damages.—In an action in 
equity to abate a nuisance and to recover dam- 
ages for its maintenance, damages accruing up 
to the time of trial, as well as prior to the 
commencement of the suit were properly 
awarded.—Karns v. Allen, Wis., 115 N. W. 
Rep. 357. . 

100. Partnership__oint and Several Liabil- 
ity —If a judgment be obtained against a part- 
nership, the judgment creditor is not required 
to first exhaust the partnership property be- 
fore he can levy upon the outside or separate 
property of a partner.—Webb v. Gregory, Tex., 
108 S. W. Rep. 478. 

101. Liability of Retiring Partner. — A 
buyer of a partner’s interest in a firm under 
an agreement binding the partner to pay firm 
debts held required to maintain actions for 
damages for wrongful attachments of the prop- 
erty.—Davis v. Sisk, Tex., 108 S. W. Rep. 472. 

102. Physicians and Surgeons—Right to 
Practice..__The fact that a person has practiced 
medicine without a certificate for more than 
five years after the passage of the statute pro- 
hibiting such practice is not a defense in a 
prosecution: therefor.—State v. Miller, Iowa, 115 
N. W. Rep. 493. 

103. Principal and Agent—Liability for Acts 
of Agent.—Where one of two parties must suf- 
fer, he should bear the loss who sends out the 
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agent responsible for the act rather than he 
who innocently deals with him.—Continental 
Ins. Co. of New York vy. Buchanan, Ky., 108 S. 
W. Rep. 355. 

104. Precess_.iImendment. — If service of 
process on a foreign corperation was on one of 
the officers or agents designated by statute, 
but the writ did not so show, it could be 
amended to conform to the facts...Cumberland 
Co. v. Lewis, Ky., 108 S. W. Rep. 347. 

105. Public Lands — Contract With Sales 
Agent—A stipulation in a contract with agents 
for the sale of county school lands held not an 
agreement to pay them out of the proceeds of 
the sales; and hence on its face an unauthor- 
ized diversion thereof.—Matagorda County v. 
Casey, Tex., 108 S. W. Rep. 476. 

106. Railroads_cCare as to Trespassers on 
Track._Where railroad tracks in a city are 
habitually used by people who may be aex- 
pected thereon at any time, persons moving a 
train through the city must keep a lookout, 
and use ordinary care to avoid persons on 
the track, even though they are trespassers.— 
Louisville & N. R. Co. v. Hoskins’ Adm’r., Ky., 
108 S. W. Rep. 305. 

107.——Care Required Toward Passengers.— 
A railway company is charged with a high de- 
gree of care in furnishing the safest appliances 
for use by passengers in alighting.__Missouri, 
K. & T. Ry. Co. of Texas v. Dunbar, Tex., 108 
S. W. Rep. 500. 

108. Contributory Negligence.—A railway 
company held not liable for injury to employee 
struck by train while on the track, where the 
injured person has not exercised reasonable 
care for his own safety.—Houston & T. C. R. 
Co. v. Burnet, Tex., 108 S. W. Rep. 404. 

109.——Contributory Negligence.—Where the 
circumstances are such that one of ordinary 
prudence, who was injured, might not expect 
a train to pass at that point it is a question 
for the jury whether or not he was guilty of 
contributory negligence.—Missouri & N. A. R. 
Co. v. Bratton, Ark., 108 S. W. Rep. 518. 

110. Fences and Cattle Guards.—In an_ac- 
tion against a railroad for injuries to plaintiff's 
meadow through cattle trespassing thereon 
because of defendant’s failure to fence its right 
of way, plaintifft’s measure of damages held to 
be the reasonable value of the pasturage lost 
by him.—Casey v. St. Louis & S. F. R. Co., 
Mo., 108 S. W. Rep. 588. 

111. Release—Construction._A release of a 
carrier from liability for injuries to a passen- 
ger in a collision held to include liability for a 
resulting affection of one of her ovaries result- 
ing in its becoming encysted and necessitating 
an operation, and its removal._t_Hoffman v. Eas- 
tern Wisconsin Ry. & Light Co., Wis., 115 N. 
W. Rep. 383. 

112. Religious Societies—Rights of Members. 
— Each member of a church organization is 
the equal of every other member and has the 
absolute right, which the courts will protect, 
to have the property controlled and administer- 
ed according to its organic plan, and to partici- 
pate in its affairs in harmony therewith._Clark 
v. Brown, Tex., 108 S. W. Rep. 421. 

113. Sales—Options.__Exercise of option by 
manufacturer to require agent to purchase 
goods on hand held not exercised within the 
time prescribed by the contract.—Anderson 
Carriage Co. v. Gilmore, Mo., 108 S. W. Rep. 
594. 

















114. Rescission.—In an action by a buyer 
to rescind a sale after great lapse of time, held, 
that defendant need not plead plaintiff’s waiver 
of his right to rescind; the question being not 
one of waiver, but of election.—Mattauch v. 
Riddell Automobile Co., Iowa, 115 N. W. Rep. 
509. 


115. Sehools and School Districtsa—Constitu- 
tional Provisions.__The constitution of the state 
does not expressly or by implication inhibit the 
legislature to authorize the incorporation of in- 
dependent school districts having territory in 
more than one county.—Parks vy. West, Tex., 
108 S. W. Rep. 466. 

116. Establishment.—The legislature, hav- 
ing power to authorize incorporation of inde- 
pendent school districts embracing territory in 
more than one county, held to have the power 
to validate the same, and that such is the ex- 
press purpose of school laws 1905, p. 303, c. 124, 
sec. 151.—Parks v. West, Tex., 108 S. W. Rep. 
466. 

117. Set-Off and Counterclaim—Unliquidated 
Damages.—Unliquidated damages cannot in an 
equitable action be pleaded as a set-off by de- 
fendant where he has an adequate remedy at 
law against plaintiff—Bramblett v. Slemp, Ky., 
108 S. W. Rep. 339. 

118. Specifie Performance—Pleading._In an 
action against a vendor to compel specific per- 
formance of a contract for the sale of land, if 
the vendor relies upon mutual abandonment, 
he must plead it.._Lipscomb v. Amend, Tex., 108 
S. W. Rep. 483. 

119. States—Contracts.—House roll 57 adopt- 
ed by the legislature of 1907 (Laws 1907, p. 
526, c. 193), providing for the purchase of 400 
copies of the annotated statutes for the use of 
the state, confers no discretion on the officers of 
the state as to the number of volumes to be 
accepted thereunder.__State v. Junkin, Neb., 115 
N. W. Rep. 546. 

120. Statutes—Construction.__Where a stat- 
ute is adopted from another state, the interpre- 
tation previously placed upon the statute by 
the courts of the foreign state became a part 
of the law of the state adopting the statute.— 
Manitowoc Clay Product Co. v. Manitowoc, G. 
B. & N. W. R. Co., Wis., 115 N. W. Rep. 390. 

121. Foreign States.—In an action for per- 
sonal injury to an employee caused in another 
state, a statement in the record held insuffi- 
cient to show what the law is in such state re- 
specting fellow servants.—Atchison, T. & 8S. 
F. Ry. Co. v. Mills, Tex., 108 S. W. Rep 480. 

122. Street Railroads — Contributory Negli- 
gence.__It is not contributory negligence for @ 
person in crossing the street to assume that an 
approaching street car a block away is not 
running at an illegal rate of speed._Powers Vv. 
Des Moines City Ry. Co., Iowa, 115 N. W. Rep. 
494. 

123. Discovered Peril. — In an _ action 
against a street railway company for personal 
injuries, an instruction held not subject to the 
objection that it did not base defendant’s lia- 
bility on the discovery of plaintiff's peril... 
South Covington & C. St. Ry. Co. v. Bichler, 
Ky., 108 S. W. Rep. 329. 

124. Transfers.—On payment of fare a pas- 
senger is entitled to ride to the end of a line 
to which, under the city ordinances, he is en- 
titled to be transferred.—Morrill v. Minneapo- 
lis St. Ry. Co., Minn., 115 N. W. Rep. 395. 
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125. Taxation__Correction of Assessment.— 
Courts held without jurisdiction of an action 
by a bank against a city to recover money paid 
as taxes on the ground that an assessment is 
too high.—First Nat. Bank v. City of Hopkins- 
ville, Ky., 108 S. W. Rep. 311. 


126. Listing Property.._.A taxpayer cannot 
deduct from his gross credits an indebtedness 
existing merely as a convenience in bookkeep- 
ing.—Hoagland v. Merrick County, Neb., 115 N. 
W. Rep. 637. 

127. Tax Deeds.—The title of a bona fide 
purchaser of land from the holder of a tax 
deed cannot be defeated by proof that his 
grantor was the agent for the original owner, 
and in purchasing the tax title was guilty of 
improper conduct toward his principal. — St. 
Louis & Arkansas Lumber & Mfg. Co. v. Good- 
win, Ark., 108 S. W. Rep. 516. 


128. Telegraphs and Telephones — Delay in 
Transmitting Message.—Damages from the de- 
lay in sending a telegram cannot be recovered 
where the consequences of delay for which 
damage was given was not within the anticipa- 
tion or knowledge of defendant.._.Western Un- 
ion Telegraph Co. v. Landry, Tex., 108 S. W. 
Rep. 461. 


129. Tenancy in Common_Cutting Timber.— 
Statement of liability of a tenant in common 
to his co-tenant for cutting the timber on their 
land.—Paepcke-Leicht Lumber Co. v. Collins, 
Ark., 108 S. W. Rep. 511. 


130. Towns—Special Town Meeting — The 
closing of the polls at a special town meeting 
for one hour at noon is at best a mere irregu- 
larity and when not affecting the result, is 
immaterial in a suit to restrain the levy of a 
tax authorized by the meeting.—Lewis v. Town 
of Eagle, Wis., 115 N. W. Rep. 361. 


131. Trespass to Try Title__Laches.—An heir 
of the vendee held not entitled to recover the 
land on the vendee’s prior possession after an 
abandonment for more than 36 years.—Evans 
v. Ashe, Tex., 108 S. W. Rep. 398. 


132. Triat — Evidence. — Inconsistent state- 
ments as to a material matter are not substan- 
tive evidence and failure to advise the jury 
that they can be considered only to affect 
credibility is reversible error.—Owensboro 
City Ry. Co. v. Allen, Ky., 108 S. W. Rep. 
357. 


133.._Presence of Jury.—In the absence of 
a request that the jury be retired during a le- 
gal argument, held, that it was no objection 
that during argument to the court counsel read 
from authorities.—Missouri, K. & T. Ry. Co. of 
Texas v. Dunbar, Tex., 108 S. W. Rep. 500. 


134..—-Submission to Jury.__It is only when 
reasonable minds cannot differ as to the deduc- 
tions to be fairly drawn from the evidence 
that the court is authorized to say that there 
is no issue to be submitted to the jury.—St. 
Louis Southwestern Ry. Co. of Texas v. 
Thompson, Tex., 108 S. W. Rep. 453. 


135. Trover and Conversion—Sale of Proper- 
ty.._.Where plaintiff in replevin for certain 
mules was unsuccessful and sold the mules 
pending the action, such sale constituted a con- 
version.—Caldwell v. Ryan, Mo., 108 8S. W. Rep. 
533. 

136. Traste—Action to Enforce Trust._Un- 
der the provisions of a trust deed, a certain 











person held entitled to intervene in his own: 
right and in a representative capacity to pre- 
vent a violation of the trust.—Hendrix College 
v. Arkansas Townsite Co., Ark., 108 S. W. 
Rep. 614. 

137. Beneficiaries.—In a conveyance to one 
in trust for the benefit of others each of the 
beneficiaries held entitled to insist on the use 
of the property in accordance with the original 
objects sought to be accomplished.—Clark v. 
Brown, Tex., 108 S. W. Rep. 421. 

138. United States—Congressional Apportion- 
ment of Districts._The constitution of the 
United States contains no direction to the 
states on the matter of apportionment of the 
state into congressional districts.—Richardson 
v. McChesney, Ky., 108 S. W. Rep. 322. 

139. Vendor and Purchaser—Failure of Title. 
—One exchanging property for a lease of other 
property made to him in violation of a trust 
under which it was he'd held entitled to cancel- 
lation of the deed on a cancellation of the lease. 
—Hendrix College v. Arkansas Townsite Co., 
Ark., 108 S. W. Rep. 514. 

140. ‘Vendor’s Lien.—Where a conveyance 
reserved a vendor’s lien a written instrument 
was not required to divest the vendee’s rights 
on his failure to pay the price as agreed.— 
Evans v. Ashe, Tex., 108 S. W. Rep. 398. 

141. Venue—Grounds.__The court is not lim- 
ited in granting a change of venue to an ad- 
joining county, but, where the showing igs 
equally strong as to it, the action should be 
sent to some county in which the alleged preju- 
dice does not exist.—Gandy v. Bissell’s Estate, 
Neb., 115 N. W. Rep. 571. 

142. Waters and Water Courses__Pollution, 
—A railroad riparian owner which pollutes the 
water of a stream and materially injures an- 
other riparian proprietor, is liable for any in- 
jury resulting from its acts...Benjamin § v. 
Gulf, C. & S. F. Ry. Co., Tex., 108 S. W. Rep. 
408. 

143. Pollution of Well._In an action for 
damages for the pollution of a stream which 
rendered a well on plaintiff's land useless, an 
instruction permitting recovery without refer- 
ence to defendant’s negligence held proper.— 
Haynor v. Excelsior Springs Light, Heat & 
Power Co., Mo., 108 S. W. Rep. 580. 

144. Witmesses__Corroboration. _. A witness 
whose character has not been attacked except 
by questions which do not necessarily amount 
to an insinuation against his veracity cannot 
be corrobborated by showing that he has made 
the same statements on former occasions.— 
Hardin v. Ft. Worth & D. C. Ry. Co., Tex., 
108 S. W. Rep. 490. 

145. Impeachment.__tUnder St. 1898, Sec. 
4068, a party may call and examine the secre- 
tary and treasurer of a corporation adverse 
party, and thereafter show that prior to his 
being called he made statements inconsistent 
with those on his examination.__orbett v. 
Physicians’ Casualty Ass’n of America, Wis., 
115 N. W. Rep. 365. 

146. Work and Labor—Persons in Family Re- 
lation.__To entitle a grandchild to recover 
from a grandparent for’ services performed 
while a member of defendant’s family, plain- 
tiff must show that the services were rendered 
in expectation of payment, and with the un- 
derstanding on both sides that payment should 
be made therefor.—Green v. Buchanan, Mo., 
108 S. W. Rep. 607. 
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